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JURISDICTIONAL STATEMENT

The Attorney Generd gpped's from a judgment on the pleadings entered by the Osage County
Cirauit Court in an action in quo warranto filed under § 531.010, RSMo (2000)*, and Mo.R.Civ.P. 98,
seeking to oudt two Cole County judges from exerdsing authority over four receivership funds containing
gpproximatdy $2.75 million.

Thejudgment on the pleadings giving rise to this gpped was entered by the Circuit Court of Osage
County on September 10, 2001. As gppdlant does not seek the removad of respondents from office, but
only seeksto oudt regpondents from the performance of cartain adtivities, this case does nat involve thetitle
to repondents  offices. See State ex inf. Joyce-Hayes v. Twenty-Second Judicial Circuit, 864
SW.2d 396 (Mo. App. E.D. 1993) (where the gpped of adecision denying a petition for quo warranto
seeking to oudt drcuit court judges from cartain attivities was taken to the Missouri Court of Appeds,
Eagern Didrict). Hence, theissuesin this case do nat fdl within the exdusive gopdlatejuridiction of the
Supreme Court of Missouri as st forth in Artide V, Section 3 of the Condtitution of the State of Missouri.

However, on May 28, 2002, this Court granted gppdlant’s goplication for trandfer prior to opinion. Thus,

juridiction is proper in this Court. Mo. Cong., Art. V. § 10; Mo.R.Civ.P. 83.01.

! All gatutory references are to the Revised Statutes of Missouri 2000, unless otherwise indicated.



INTRODUCTION

A. Higdory of Reaed Cases

Thisis an unusud casein d leedt two repects (a) it is only one of a saries of proceedings —
induding Sx now before this Court — that address the same set of funds long hdd by the same drcuit
judges, and (b) it addresses an unusud, though not novd, use of the writ of quo warranto. The dioute
between the State of Missouri and two dircuit court judges and their recaivers has now generated eight
different proceedings. A short review of each may prove helpful to the Court.

1. Prohibition and Mandamus.

On April 30, 2001, the Attorney Generd filed a petition for Writs of Prohibition and Mandamus
in the Missouri Court of Appedls Western Didrict, Case No. WD59910. The petition dleged that Judges
Kinder and Brown continued to hold undamed property that was required to be ddivered to the Sate
Treasurer and that the respondent judges had made prohibited expenditures from interest generated by the
fundsthey continued to hold. The Western Didrrict determined thét the petition was in the proper form and
ordered respondents to file suggestionsin opposition. On May 30, 2001, the petition was denied.

2. Quo Warranto.

On June 28, 2001, the Attorney Generd filed the ingtant action, apetition in quo warranto, again
dleging that respondents Kinder and Brown continued to hold undaimed property thet was required by law
to be ddivered to the Treasurer and that respondent judges had made unlavful expenditures of interest
generated by the funds they continued to hold. Thetrid court entered a prdiminary order in quo waranto
preventing further interest expenditures. Relaor propounded discovery and respondent judges requested
achange of judge and filed amation for judgment on the pleadings On September 10, 2001, respondents
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moation for judgment on the pleadings was granted. Thetrid court found thet rdaor might be entitled to
relief by way of awrit of prohibition or mandamus but not awrit of quo warranto.

3. Andllary Adversary Procesdings Questions Cases.

On duly 20, 2001, Julie Smith, Elaine Hedey, Jackie Blackwdl and Sharon Morgan, asrecaivers
of funds held in the regidry of the Circuit Court of Cole County, filed four sgparate motionsto cregte the
four Andillary Adversary Proceedings Questions cases. On that same day, June 20, 2001, respondents
Kinder or Brown granted each mation ex pate.  After granting the mations to create the Andillary
Adversary Proceedings and limiting their scope as requested by the recaivers, respondents recused
themsdves from the procesdings to avoid any suggestion of impropriety in light of the pending guo warranto
procesding. This Court gopointed agpedid judge to resolve these four Andillary Adversary Procesdings
cases On October 12, 2001, the recaivers filed mations for judgment on the pleadingsin their respective
cases and the motions were argued on October 18, 2001. On November 27, 2001, thetria court granted
eech recaver ajudgment on the pleadings The Andillary Adversary Proceadings Cases are now before
this Court in Case Nos. SC84210, SC84211, SC84212 and SC84213.

4. Tressurer’ sauit to enforce recapt of undamed property.

Mearnwhile, on duly 25, 2001, the State Treesurer filed an action againg Judges Kinder and Brown
and thair recaivers seeking to enforce her satutory right to receive undamed property as authorized by
8 447575. All defendants filed motions to dismiss and separate mations for judgment on the pleadings.

The mations for judgment on the pleadings were naticed for and heard on October 18, 2001. On
December 17, 2001, thetrid court granted Judges Kinder and Brown judgment on the pleadings or in the
dternaive dismissd with prgudice. On February 11, 2002, the recaivers were granted judgment on the
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pleedings or in the dternative dismissal with prgudice. This metter isnow before this Court in Case No.
SC84328.

5. Judges auit chdlenging assessments

On October 1, 2001, Judges Kinder and Brown and recaivers Smith, Hedley, Blackwel and
Morgan file suit againg the Sate Treasurer, the Assgtant Sate Treasurer and the Director of Undamed
Property contesting assessments for undamed property made by the State Treasurer’ s Office on July 25,
2001. On October 11, 2001, the judges moved to Say the assessments and on October 12, 2001, the
recaivers moved for judgment on the pleedings. These mations were naticed for and heerd on October 18,
2001. On November 16, 2001, the defendants filed a mation to dismiss the procesdings. On
November 21, 2001, the court granted the receivers mation to withdraw the mation for judgment on the
pleadings. This case chdlenging the Tressurer’ s assessments remans pending in the Circuit Court of Cole
Courty.

B. Legd Theory of Quo Warranto Procesdings

While this case has generated condderable controversy, it is nat particularly complex. Smply put,
respondents continue to hold monies that the law requires them to ddliver to the State Tressurer. Section
447532 provides that monies hed by acourt or any public officer for their owner are presumed abandoned

ater five years” Because respondents have hdd these funds in excess of five years, the funds are

2 Section 447.532.1. “Al intangible persond property held for the owner by any court ... . or
public officer of this Sate, that has remained undamed by the owner for morethan.... . fiveyears.. . is

presumed abandoned.” Appendix (App.) A19. Section 447.532 isamended by SB 1248, reducing the



presumed abandoned and respondents were and are requiired to rdinquish contral of and ddliver the funds
to the State Treasurer. §§ 447.539 and 4475432 Following the expiration of five years, respondents
intruded upon the office of the gate officd lanfully vested with contral over the funds—the State Treasurer
—with each check that they directed to ther county, their court, or their gaff, and by merdy continuing to
hold onto thefunds Even prior to the expiration of the five-year holding period, respondents acted contrary
to law by making expenditures from interest generated by the funds thet were beyond whet § 483.310.1

permitted* Rather, respondents purported to expend funds pursuant to § 483.310.2° and, if they did o,

period of time before the funds are consdered abandoned to three years. The bill contains an emergency
clause but as of thisbrief’ s preparation has not been gpproved by the Governor. SB 1258 is contained in

the gopendix a A28.

3 Section 447.539.1. “Every person holding funds. . . presumed abandoned . . . shall report to
the treasurer with respect to the abandoned property.” App. A20.
Section 447.543.1. “Every person who hasfiled areport pursuant to section 447.530 shal pay

al moneysto thetreasurer . . . a thetime of filing thereport.” App. A23.

* Section 483.310.1. “Whenever any funds other than court costs. . . are pad into the regjstry
of any dreuit court and the court determines, upon itsown finding . . ., that such funds can be reasonably
expected to reman on depogt for a period suffident to provide income through investment, the court may
make an order directing the derk to depost such funds. . .. Necessary codts, including reasonable coss

for adminigering the invesment, may be paid from the income recaved from the investment of the trust



intruded upon the office of the drcuit dek. Ingppropriate expenditures from earned interest totd

goproximately $3,000,000.

fund. The net income S0 derived shdl be added to and become apart of the principd.” App. A25.

> LF276.



The Court adopted Rule 98 and the Generd Assambly enacted 8 531.010, RSMo, to provide a
mechaniam to address this very type of abuse of power. These provisons authorize the filing of quo
waranto actions by the Attorney Generd againg thase who usurp, intrude upon, or unlawfully hold or
exeoute their office o the office of anather® Quo warranto is the proper vehide to oust adircit judge, not
from holding his office, but from performing certain adtivities undertaken without any juridiction. See

Stateexrel. Allen v. Dawson, 284 Mo. 427, 224 S\W. 824, 826 (1920) (en banc).

® Section 531.010. “In cageany person shall unsurp, intrudeinto or unlawfully hold or execute any
office or franchise, the atorney generd of thedate . . . shdl exhibit to the drcuit court . . . aninformation
in the nature of aquo waranto. . .. If such information befiled or exhibited againgt any person who has
unsurped, intruded into or is unlawfully halding or executing the office of judge of any judicd drcuit, then
it shal be the duty of the atorney generd of the date.. . . to exhibit such information to the drcuit court of
some county adjoining and outside of such judidd drcuit, and nearest to the county in which the judge o

offending shdl resde” App. A27.



STATEMENT OF FACTS

Thefacts st forth bdow are as dleged in rdaor’ s petition unless otherwise indicated. Formery
years, and in one indance for two decades, Cole County Circuit Judges Byron L. Kinder and Thomas J.
Brown, Il have hdd, kept and directed expenditures from four fundsthat arein the regidry of the Cole
County Circuit Court.” In January 2000, the State Audiitor issued a report that questioned respondents
continued retention and control of thesefunds® On February 8, 2001, representatives of the Attorney
Generd met with respondents and suggested rdlinquishing the funds to the State of Missouri.® Respondent
Kinder refused, vowing thet before he would rdinquish contrdl of the fundsto the State he would trandfer
the entire fund to Cole County.™® In fact, respondent Kinder said before he would ever ddiver the funds
to the State he would “cdll apress conference’ and hand a“large cardboard check” to the Cole County

Commision™! At this mesting respondents requested that the Attorney Generd’s Office prepare a

"LF13-14.
8 LF 14, 246-49.
%LF 14, 251.

lOId

1 Appdlant' s verified Suggestionsin Opposition to Respondent’ s Mation to Dissolve Emergency
order, p. 2, filed in the Missouri Court of Appeds Eagern Didrict on Jenuary 7, 2002 (heredter Verified

Suggegtions in Oppaostion).
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memorandum explaining the condusion that respondents retention of the funds was improper*  This
memorandum was prepared and delivered to respondents on March 8, 20012 On March 12, 2001,
counsd recalved atdephone cdl from respondent Brown indicating thet the memorandum presented for
thefird timeto his undersanding a suggedtion thet the expenditures of interest generated by the four funds
were ingppropriate and requested that the Attorney Generd file no action concerning the four funds until
respondents had additiondl time to consider the matter.** But on March 14, 2001, without notice to the
Attorney Generd, respondents Sgned ordersto trandfer $74,000 in additiond interest earned on the four

funds to the Cole County Commission.™

12| F 15, 253-255,

B LF15.

14 Verified Suggestionsin Opposition, p. 3.

15LF 15, 115, 157, 176 and 177.
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On June 28, 2001, the Sate of Missouri through its Attorney Generd filed an action in quo
warranto in the Circuit Court of Osage County seeking an order “ ousting the Respondents from spending
the princpd or interest of cartain undaimed recavership funds . . . or from taking any other action
concerning these funds not authorized under the law.”*®  Spedifically, relator chalenged respondents

authority to continue to hold or expend interest generated by these four funds — three of which were

18| F2and 14-15, 111, 58-62; App. A2 and A14-A15, 14 1, 58-62.
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established to repay overcharged utility customers'’ and one of which was esteblished to pay daims

generated by the liquidation of alifeinsurance company.*®

7 The utility casesin which the receiverships were crested had been assigned docket numbers
28594 and 28604 (“Fund 17); CV189-0808CC and CV189-0809CC (“Fund 2"); CV194-24CC,

CV19%4-136CC, CV194-157CC, and CV194-163CC (“Fund 3”).

'8 The insurance fund was creeted from the procesds of the liquidation of the Old Security Life

Insurance Company and was assgned docket number CV186-1282CC (“Fund 47).
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Fund 1 was established in 1981 by respondent Kinder, in two consolidated cases™ These cases
involved chdlenges to the Public Sarvice Commisson's (PSC) goprovd of afud cog surcharge on utility
customers®® This Court ultimately invaidated the surcharge, remanding the cases to the Cole County
Circuit Court to determine “the amounts due as a result of the surcharge and to whom, and the proper
method of restituion.”** On August 5, 1981, respondent Kinder gppointed areceiver to administer the
fund and required the receiver to invest thefunds®®  As this fund was invested pursuant to court order,
8§ 483.310.1 limits spoending of the income to necessary cogtsinduding the codts of adminidration with the
remander of the income to become part of the principad — but respondent Kinder faled to so limit his
ending?® Rather, since 1982, respondent Kinder has ordered in excess of $2.3 million in interest

tranderred out of the fund into the accounts of the Cole County Circuit Court and the Cole County

Y Fos.
20 |F 62-94.
LLF92.
22 LF98.

2 LF 5, 116; App. A5, 1 16.
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Commisson®* Since 1982 “only nomina sums’ have been peid to utility daiments®® Relator dso dleged
that Respondent Kinder had held the fund beyond the rdlevant gatutory time limitation and, hence, was

required to deliver the fund to the State Treasurer.?°

24 LF 5, 26-37 and 111-15.
5 LF5-6, 1116, 17; App. A5-A6, 11 16, 17.

% LF 6, 119; App. A6, T 19.
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Fund 2 was established in 1993, by respondent Brown, from two consolidated cases’”  that
chdlenged aPSC order reducing Southwestern Bell telephonerates®® Respondent Brown stayed the PSC
order, dlowing Southwestern Bell to continue to collect the chalenged amount, provided it peid thase funds,
plusinteres, into the regisiry of the Court pending resolution of the case® I hisfirst order gppointing a
recaiver, respondent Brown acknowledged thet the fund was created pursuant to § 483.310.1, and
required the receiver to invest the funds®  In alater order, respondent Brown acknowledged that the
“funds are baing hed and adminigtered S0 thet refunds may be made therefrom to utility cusomers’ and
determined “thet the investment decisions with respect to those funds should be retained by the Court
itsdf”3* From 1993 to the date the quo warranto action was filed, however, respondent Brown has
caused in excess of $372,201 to be trandfearred to ether the Cole County Circuit Court or the Cole County

Commision** This amount was not limited, as required by § 483.310.1, to the necessary cost of

27 F 116.

28 | F133-34.

2% | F130-31.

O LF122.

31 LF141-42.

32 LF7,147-57.
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adminigeing the fund®®  Moreover, during this same time period, respondent Brown transferred only
nomind umsto daimants®* Relator dso dleged that Respondent Brown had held the fund beyond the

relevant statutory time limitation and, hence, was reqired to ddliver the fund to the Sate Treasurer >

B LF7, 926, App. A7, 1 26.
3 LF7-8, 727 App. A7-A8, 1 27.

% LF8, 129, App. A8, 1 29.
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The consolidated cases etablishing Fund 3 dso involved a chdlengeto a PSC order that reduced
Southwestern Bell’srates®® Respondent Brown granted Southwestern Bell atemporary restraining order,
and astay of the PSC order®”  Aswith fund 2, these orders allowed Southwestern Bell to continue to
ocollect the chdllenged amount, provided thet Bell paid the monies collected into the registry of the Court
pending resolution of the case®® In his February 17, 1994 order appointing areceiver, respondent Brown
acknowledged that the funds were cregted pursuant to 8§ 483.310.1, and required the recaiver to invest the
funds®® In a later order, respondent Brown acknowledged that “these funds are being hdld and
adminigtered o thet refunds may be made therefrom to telgphone cusomers,” and determined “thet the
invesment decisions with respect to those funds should be retained by the court itsalf.” *° From September
6, 1996, to the date of the filing of the action, respondent Brown has caused in excess of $61,623 to be
tranderred to dther the Cale County Circuit Court or the Cole County Commission, in violation of

§ 483.310.1, in that the transfers exceeded the necessary cogts of adminisration.”* Moreover, during this

% LF 158-159, 167.

¥ LF164.

B d.

¥ 1d.

0 LF 169-70.

L LF 162, 175-177; LF 9 a 1 36; App. A9, 1 36.
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sametime period, respondent Brown transferred only nomind sumsto daimants*? Relator aso dleged
that Respondent Brown had held the fund beyond the rdlevant gatutory time limitation and, hence, was

required to deliver the fund to the State Treasurer.*

*2 LF 10, 137; App. A10, 1 37.

*3 LF 10, 1 39; App. A10, 1 39.
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On December 31, 1986, respondent Kinder issued an order gopointing a recaver to administer

Fund 4, consisting of monies derived from the liquidztion of the Old Security Life Insurance Company.*
In another order issued that same day, the court found that checks totding $146,023.28 were issued to
daimants but were ether returned or uncashed, and thet another $208,877.70 in checks were never issued
for the resson that the intended redipients could not be located.*®  Furthermore, respondent Kinder
directed that the reciver “shdll hold said sums for the benefit of unlocated dass membersindfinitely.” *°
In the order gppointing the recaiver, the recaiver was directed to hold the funds “so thet they may be

avaladeto yet unlocated dass members” but respondent Kinder retained the power to make “investment

* LF 10, 7 41; App. A10, 1 41.
®LF184.

48 |_F 190.
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decisions with respect to the funds”*” In May 1988, respondent Kinder entered an order terminating the
annud publication of names of personswho could not be located because * such expenditure of the dass
funds would not be gppropriate or financialy feesible due to the lack of response”“® Therediter, many
docket entriesreflect payment from this fund, without describing amounts to the Cole County Circuit Court

and the Cole County Commission.*

4T LF 191-92.

48 |LF 224.

49 LF179-82.
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The State Auditor, in adetaled report for the three-year period from 1996 through 1998, found
thet thetotdl paymentsto dl daimantsfrom l four fundswas only $4,819>° During thet same time period,
respondents transferred in excess of $687,000 to Cole County.>" The combined amounts spert during this
time period by respondents on adminidrative cogs done—$48,438 in recaver funds, $20,658 on banking

fees and $7,129 in bonding fees— totaled more than fifteen times what was paid to dl daimants

0| Foa7.

*1d.

2 d.
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Rdaor filed the Petition in Quo Warranto againg respondents on June 28, 2001, based on the
foregoing facts and rdying on Missouri’s undamed propaty law, 8 447.500, et seq. Misouri’s
undaimed property law directs that monies held by a.court or any public officer of this gate™ for another
person who has alegd or equitable interest in the property” for a period of five years are presumed
abandoned and must be turned over to the Tressurer.™  After the Statutory abandonment period hed
expired, respondents “logt dl authority to retain, collect, or trandfer” any of the funds, even those rdated
to the administration costs>® And, becauise respondents refused to voluntarily terminate their control of the
funds as requested, relator, as required by law, sought to oudt the judges from that possesson and
contral.>’

On duly 19, 2001, respondents filed an answer.>®  Respondents daimed that the quo warranto

Satute was uncongtitutiond, that its gpplication here violated the separation of powers doctrine and raised

°3§447532.1.
54 § 447.503(7).

>° § 447539 and § 447.543, LF 2, 6,8, 10 and 12-13, 112, 19, 29, 39, 48, 49-51; App. A2,

A6, A8, A10 and A12-A13, 12, 19, 29, 39, 48, 49-51.
*® LF 13-14, 1155; App. A13-A14,  55.
>"LF 1, 14, 16, 111, 57; App. A1, A4, 16, 111, 57.

%8 | F275.
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conditutiona due process concerns, that the quo warranto action violated the pending case doctring, and
thet their actions were lavful.>®  Ignoring the previous orders referending § 483.310.1,%° respondents

answer contended that they were auithorized to make the challenged expenditures by § 483.310.2.%* This
subsection authorizes drcuit derks— not drcuit judges — to invest funds depogited in the regidry of the
court and to expend interest generated by those funds. Subsection 2 directs derks to make a different
digribution of the interest generated from regidry funds than thet directed by subsection 1. Subsection 1

is gpplicable to funds 1-4 because these funds were invested pursuant to Court order.®?

%9 See Answer, passim. LF 275-292.
0 LF122: LF 164.
1 LF276, 9 2.

2 LF5,7,9and 12, 116, 26, 36, 47; App. A5, A7, A9 and A12, 11 6, 26, 36, 47.
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On August 22, 2001, respondents moved for judgment on the pleadings®®  On September 10,
2001, thetrid court entered awritten judgment granting the motion.®* The judgment diid not review the
factud alegations contained in the pleadings. Ingead, it referenced alegd condusion in one sentence of
the petition and characterized the case as passbly presenting adam for prohibition and/or mandamus, but
not quo warranto.®> The Court said: “the besis of Relator’s petition is that Respondents actions are

‘outsde the Court's juridiction’ and ‘contrary to law’ (Paragraph 64 of Petition). It is therefore this

%3 |LF 300.
L F333.

® LF 334; App. Al8.
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Court's opinion that Relaor may be entitied to rdief by prohibition and/or mandamus, not by quo

warranto.” °® Thistimely gpped followed on October 5, 2001.°%"

% | d. The Circuit Court of Osage County was awvare that the Attorney Generd’s earlier request

for aWrit of Prohibition hed been denied by the Western Didrict Court of Appeds. LF 315.

7 LF335.

26



POINT RELIED ON

Thetrial court erred in granting judgment on the pleadings because the pleading
met the requirementsto present a claim in quo warranto in that the petition alleges
facts, presumed true for the purposes of the motion, demonstrating that respondents
behaved unlawfully, acted wholly without authority and intruded upon the office of
another.

Sate ex inf. McKittrick v. Murphy, 148 SW.2d 527 (Mo. 1941)

Stateexrel. Allen v. Dawson, 284 Mo. 427, 224 SW. 824 (1920) (en banc)

Armstrong v. Cape Girardeau Physician Assocs., 49 SW.3d 821 (Mo. App. E.D. 2001)

Section 531.010, RSMo

27



ARGUMENT

Standard of Review

“The pogtion of aparty moving for judgment on the pleedingsis Smilar to thet of amovant ona
moation to dismiss; i.e, assuming the facts pleaded by the opposite party to be true, these facts are,
nevathdess inauffident asameatter of lav.” State ex rel. Nixon v. American Tobacco Company,
Inc., 34 SW.3d 122, 134 (Mo. 2000) (en banc) (quating Madison Block Pharmacy v. U.S Fidélity,
620 SW.2d 343, 345 (Mo. 1981) (en banc)). Hence, the sandard of review employed upon the grant
of judgment on the pledingsis de novo, Snce “[n]o deference is due the trid court’s judgment where
resolution of the controversy isaquedion of lav.” MFA Mut. Ins. Co. v. Home Mut. Ins. Co., 629
SW.2d 447, 450 (Mo. App. W.D. 1981); Legg v. Certain Underwritersat Lloyd’ s of London,

18 SW.3d 379, 383 (Mo. App. W.D. 1999).
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Thetrial court erred in granting judgment on the pleadings because the pleading
met the requirementsto present a claim in quo warranto in that the petition alleges
facts, presumed true for the purposes of the motion, demonstrating that respondents
behaved unlawfully, acted wholly without authority and intruded upon the office of
another.

When reviewing amation for judgment on the pleadings filed by a defendant, “dlegations of the
petition are congdered true for the purposes of the maotion.” Main v. Skaggs Community Hosp., 812
SW.2d 185, 186 (Mo. App. SD. 1991). Further, the pleadings are to be “liberdly construed and dl
dleged facts are acoepted as true and condrued in alight most favorable to the pleeder.” Armstrong v.
Cape Girardeau Physician Assocs., 49 SW.3d 821, 824 (Mo. App. ED. 2001) (citing
Behrenhausen v. All About Travel, Inc., 967 SW.2d 213, 216 (Mo. App. W.D. 1998)). The
gopdlate court “review[d the dlegations of Appdlant’s petition to determine whether the facts pleaded
therdn aeinaufficent asametter of lav.” Sate ex rel. Nixon v. American Tobacco Company, Inc.,
34 SW.3d 122, 134 (Mo. 2000) (en banc). A judgment on the pleadings should be &firmed “only where
under the conceded facts ajudgment different from thet pronounced could not be rendered notwithgtanding
any evidence which might be produced.” Mclntosh v. Foulke, 228 SW.2d 757, 761 (Mo. 1950).

The trid court ered in granting respondents moation for judgment on the pleadings ad
demondrated a basc misunderdanding of the nature of the quo warranto. Despite repeated dlegations thet
respondents were acting whally outsde their authority and were, thus, intruding on the authority of other

date offidds thetrid court focused on asngle sentence, indeed an isolated legd condusion in the petition,
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to find thet the petition did not assert a cognizable daim.®® By focusing exdusively on this sngle (and
misnterpreted) concluson of law, the trid court not only ignored the abundance of wdl-pled facts, but
violated the legd gandard that plesdings be liberdly construed and judgment entered only if no facts could
be demondrated that would entitle the pleader to rdlief. Thetrid court never suggested that the facts, as
adleged, falled to support the assartion thet respondents hed intruded upon the office of ancther or exerased

authority wholly beyond their jurisdiction. In fact, the trid court’s order never mentioned the facts pled.

These omissons, and the trid court’ s fallure to follow the proper legd dandard on a motion for
judgment on the pleadings, require reversd of thetrid court’ s order.

1. Thetrial court improperly focused on alegal conclusion.

%8 Thetrid court’s order focused exdusively on paragraph 64 of the Petition. See LF 334; App.
A17-A18. This paragrgph assarted, “Respondents continued retention and contral of these funds and
thair trandfer of the monies hdd in the Four Fundsto entities ather then the State Treesurer, conditute action

outsde the Court’ sjurisdiction and authority and are contrary to law.” LF 15, § 64; App. A15, 64
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Thetrid court’s order does not liberdly condrue the pleading viewing the facts in the light mogt
favorable to the pleeder. Thetrid court instead based its opinion, that quo warranto would not lie againg
respondents, on a legd conduson in rdaor's peition, ignoring the well-pled factud assations
Soadificaly, because rdlaor contended thet respondents’ actions were “ contrary to law” and “outade the
Court’sjuridiction,” the trid court conduded that quo warranto was unavailabdle and thet rdator must seek
awrit of prohibition to secure any relief.%° Focusing solely on thislegdl condusion, however, ignoresthe
factud dlegations (established astrue and liberdly condrued for purposes of the mation) that respondents
continued to exerdse control over the four fundslong after the funds were gatutorily presumed abandoned
and the legd authority to control the funds had shifted to the Tressurer,” that respondents had made
prohibited unnecessary, non-administrative expenditures of the interest eamed by the funds”* and that
respondents admitted pending the funds pursuiant to § 483.310.2, which provides expenditure authority
only to dirauit derks’ These facts are suffidient to support a petition in quo warranto and defeat amation

for judgment onthepleadings  See Sate ex inf. McKittrick v. Murphy, 148 SW.2d 527, 531 (Mo.

% See LF 334, App. 18 (quoting LF 15, §64; App. A15, 1] 64).

0| F6,8, 10, 12-14, 11 19, 29, 39, 48, 50, 53-55; App. A6, A8, A10, A12-A14, 1119, 29,

39, 48, 50, 53-55.
"LLF5,7,9, 12, 1116, 26, 36, 47; App. A5, A7, A9, A12, 11 16, 26, 36, 47.

2LF276,9 2.

31



1941) (“where the officer Seps entirdy outsde the scope of his authority to exercise a function which
neither the condtitution nor the Satute has intrusted to him, the remedy of quo warranto isavallable’).
Asuming, arguendo, that rdator’slegd conduson was a proper ground upon which to base
ajudgment on the pleadings, the trid court ered by not examining the entirety of rdaor’ scondusons The
petition throughout alleged that respondents acted entirdy beyond their scope of authority.”® For example
paragrgph 55 assarts that respondents “log al authority to retain, callect or trandfer any such adminidration
cods ater the monieswere deamed abandoned.” Additiondly, paragrgph 52 dleges that respondents “logt
any authority over the funds after such funds became abandoned.” These dlegations are auffident to
support awrit of quo warranto. See, e.g., Murphy, 148 SW.2d a 530 (quo waranto “oud the
wrongdoer from enjoying the privileges of afranchise which he has ceased to possess”); State ex inf.
Dalton v. Eckley, 347 SW.2d 704, 710 (Mo. 1961) (because respondents “failed to show any legd
authority to exerdsejuridiction,” they were ousted from exerdsng authority asaschool board over aress
that had been annexed by a different schodl didrict); 8§ 531.010, RSMo. If the trid court was a dl
confusad concerning rdaor’ slegd theory, the court needed only to consult the suggestionsin support of

the petition that were required by Rule 98.03 to accompany the petition:

73 LF 2-16, 11 1, 19, 29, 39, 48, 52, 55, 57, 64, 65 App. A2-16; 11, 19, 29, 39, 48, 52, 55,

57, 64, 65.
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The gravamen of this action is not thet the Respondent Judges have

improperly exerased any power lawfully granted them, but rather thet the

Respondent Judges pest and continuing actions were and will be“entirdy

outside the scope’ of ther authority.
LF 257. Butthetrid court falled to examine the entirety of rdator’s pleedings and ingteed focused on only
one of rdaor' slegd condusons Thus evenif ignoring the facts dleged and focusing on the pleeder’ slegd
condusonswere aproper bessfor judgment on the pleedings—which itisnat —thetrid court’sjudgment
must be reversed.

Even afull examinaion of thelegd conduson found in the Sngle paragrgph referenced by thetrid
court compdsadifferent resuit. Thisparagrgph dlegesthat thejudges actionswere“ contrary to law” and
“outgde the Court’sjuridiction.”  All the Satute requires to Support the issuance of awrit of quo warranto
isafinding thet ajudge has unlawfully executed that office or intruded upon the office of ancther. See
8§ 531.010, App. A27. Alleging that ajudge s actions are contrary to law isthe legd equivadent of dleging
tha a judge has unlanfully executed his office An dlegation thet respondents acted outsde of thar
juridiction and failed to ddiver the fundsto the care of the Treasurer asrequired by law, particularly when
coupled with an admisson by respondents that they acted pursuant to aSatute thet only authorizes soending

by adifferent officeholder, is aufficient to dlege that respondents intruded upon the office of ancther.
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2. Thewell-pled facts properly allege a quo warranto claim.

Thetrid court’sreading of quo warranto precedent and relator’ s pleading, as abasisfor granting
respondents motion for judgment on the pleadings, is erronecus. Rdator’s factud dlegations — that
respondents continued to hold funds after loging dl authority over them (thereby usurping the power of the
Treasurer to hold the funds) and thet they exerdsed autharity denied them under law by expending monies
in violaion of the law — fit squardy within the textud requirements of the contralling satute, 8 531.010,
RSMo, agaute thet the trid court order does not even reference.

Seoond, the trid court reads State ex inf. McKittrick v. Murphy, 148 SW.2d 527, 531 (Mo.
1941), as dictating thet quo warranto will not lie “if the condlitution or a Satute in conformity therewith
entrudts an officar with the performance of a cartain governmenta function and he proceedsto perform thet
function inamanner contrary to law.” (Emphassadded.) Rdaor did not contend that respondents acted
in an improper manner with regard to funds over which they had some power to control. Rather, rdator
assarted that respondents had “logt any authority over the funds’ and that respondents actions were
“beyond the scope of powers conferred on them by Missouri lav.” ™ These dlegdtions are consstent with
the sandard for quo warranto set forth in Mur phy:  quo warranto is proper when “the quedtionis. . .

whether they [respondentd are atempting to exerdse apower which has not been giventhem.” 1d. at 532.

" LF 13, 16, 1152, 65; App. A13-A16, 1 52, 65.



InMurphy, the rlator dleged thet by attempting to move its headquarters outsde of Jefferson
City, the Unemployment Compensation Commission of Missouri hed “usurped afranchise nat given to them
by law.” Id. & 529. The Murphy rdator dleged that the commisson’s actions were “outsde of and
beyond the powers conferred upon the commisson by [the Unemployment Compensation Adt].” 1d. The
Supreme Court of Missouri agreed, noting the purpose of quo warranto “is olely to prevent an officer or
acorporation or persons purporting to act as such from usurping apower which they do not have.”

Id. a 530 (emphesgsadded). The Court granted the quo warranto petition and respondents were “ ousted
from locating or atempting to locate or maintain the centrd office of the Commisson outdde the City of
Jefferson,” but not from serving on the Commisson.  1d. at 532.

Smilar to the Mur phy rdaor’ s request, rdator here asked the trid court for an order “ousting
Respondent Judges Byron Kinder and Thomas Brown, 111, from exerdgng authority thet is beyond the
soope of powers conferred upon them by law.” ™ Relator daimed thet respondents were without authority
to control and expend the interest generated by the four funds”®  Like the Commisson in Murphy,
respondents here have sepped whally beyond ther authority, holding and contralling long-abandoned funds

thet only the Tressurer may now lawfully hold.

" LF2 91; App. A2, 1 1.

76 See LF 5, 7-10, 12-15, 4] 16, 26, 29, 36, 39, 47, 48, 50-53, 55, 62; App. A5, A7-A10,

A12-A15, 116, 26, 29, 36, 39, 47, 48, 50-53, 55, 62.
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Mur phy and the explidt Satutory languege of § 531.010, do not dand done. Missouri precedent
demondrates the vighility of quo warranto to effect apartid ouder of judges from behaviors over which
they have no authority. In State ex rel. Allen v. Dawson, 284 Mo. 427, 224 SW. 824, 826 (1920)
(en banc), adreuit court judge brought an action to prevent hisfdlow drcuit court judges from gopointing
deputies for various county officas pursuant to a satute conferring thet power. Hedid not assart thet the
judges were usng a power thet they had. Ingteed, he asserted that this particular function was completdy
beyond their power asjudges  This Court agreed thet quo warranto was the proper vehide to addressthe
complaining judge sdam concarning theright of drcuit judgesto behavein apaticular faghion. 224 SW.
a 826. Thisis precisdy what relator assarted before the trid court here. Quo warranto is the proper
mechaniam to chdlenge respondents authority to engagein certain behaviors.

Respondents attempted beow to judtify thelr improper expenditures from the interest the funds
generated by daiming that authority for their behavior soringsfrom 8§ 483.310.2, which dlows broader
interest expendituresthan does § 483.310.1." But evenif thetrid court were permitted to assume thisto
be true in the face of contrary dlegations in the petition, this dam would support and srengthen the
rdaor' s argument that respondents were acting wholly beyond their authority and usurping the office of
another. Thisisbecause § 483.310.2 provides the authority for a clerk (and only a derk) to paeform
spedificdly ddineated functions regarding funds pad into the court regidry. Respondents are not derksand
thair actions, undertaken asif they were derks, conditute an admitted and unlavful intruson into the office

of anather —in thisindance that of the drcuit derk. Thisadmitted act of usurpation done demondrates thet

"TLF276,9 2.
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thetrid court had before it facts sufficdent to compe the denid of amation for judgment on the pleadings
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Conclusion
By limiting the time thet courts may take to didribute funds beonging to athers, Missouri lawv
protects arcuit court judges from the “inherent pressureand . . . naturd indinaion to defer didribution,
[because the] interest return would be gregter the longer the fund is hdd” Webb's Fabulous
Pharmacies, Inc., v. Beckwith, 449 U.S. 155, 162 (1980). Respondents gppeer to have fdlen victim
to thet “inherent pressure and naturd indination,” holding funds and expending interes in the totd absence
of authority. To address this Stuation, rdaor filed a properly pled petition in quo waranto, a dam
recognized by thelaw of thisgate. Under the drcumatances presented here, the trid court’ s order granting
judgment on the pleadings for respondents should be reversed and the cause remanded to the Circuit Court

of Osage County for resolution of this controversy.
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